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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,

;

Plaintiff-Appellee,
)

Case N o . 950656

i

P r i o r i t y N o . 15

vs.
JOHN R. TERRY

]

Defendant-Appellant.
BRIEF OF APPELLANT
JOHN R. TERRY

STATEMENT OF JURISDICTION
Appellant John R. Terry ("Terry") makes this appeal from a
decision of the Third Circuit Court of Tooele County, denying
Terry's request to withdraw his plea of guilty.

The Utah

Court of Appeals has jurisdiction over this appeal pursuant
to Utah Code Ann. § 78-2a-3 (2) (f) (Supp 1995).

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW
AND THE STANDARD OF REVIEW
Issues
1. Was Rule 11 of the Utah Rules of Criminal Procedure
strictly complied with when Terry's guilty plea was accepted by
the court?
2.

Did the trial court abuse its discretion when it refused

Terry's request to withdraw his guilty plea?
Standard of Review
A guilty plea may be withdrawn "only upon good cause shown
and with leave of the court." Utah Code Ann. § 77-13-6 (2) (a)
(1953).

If it clearly appears that a trial court abused its

discretion in denying a motion to withdraw a guilty plea, the
plea may be overturned.
App. 1994).

State v. Jennings, 875 P.2d 566 (Utah

The trial court has abused its discretion, as a

matter of law, if it does not allow a defendant to withdraw a
plea that was not made in strict compliance with Rule 11 of the
Utah Rules of Criminal Procedure.

Id.

Terry attempted to raise and preserve the issues in the
trial court (Arraignment and Sentencing Transcript pg. 9 lines 810 and pg. 10 lines 1-25, pg. 11 lines 13-14).

Furthermore,

whether or not the issues were preserved in the trial court is
-2-

not really important, because both "the Utah Supreme Court and
the Utah Court of Appeals have allowed a Rule 11 challenge to the
voluntariness of a plea to be considered for the first time on
appeal."

State v. Pharris, 798 P.2d 772, 774 (Utah App. 1990).
DETERMINATIVE PROVISIONS

The following statutes are determinative in this appeal:
Rule 11, Utah Rules of Criminal Procedure, Utah Code Ann.
(1953) .
(e) The court may refuse to accept a plea of guilty, no
contest or guilty and mentally ill, and may not accept the plea
until the court has found:
(1) if the defendant is not represented by counsel, he or
she has knowingly waived the right to counsel and does not desire
counsel;
(2) the plea is voluntarily made;
(3) the defendant knows of the right to the presumption
of innocence, the right against compulsory self-incrimination,
the right ot a speedy public trial before an impartial jury, the
right to confront and cross-examine in open court the prosecution
witnesses, the right to compel the attendance of defense
witnesses, and that by entering the plea, these rights are
waived;
(4) the defendant understands the nature and elements of
the offense to which the plea is entered, that upon trial the
prosecution would have the burden of proving each of those
elements beyond a reasonable doubt, and that the plea is an
admission of all those elements;
(5) the defendant knows the minimum and maximum sentence,
and if applicable, the minimum mandatory nature of the minimum
sentence, that may be imposed for each offense to which the plea
is entered, including the possibility of the imposition of
consecutive sentences;
(6) if the tendered plea is a result of a prior plea
discussion and plea agreement, and if so, what agreement has been
reached;
(7) the defendant has been advised of the time limits for
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filing any motion to withdraw the plea; and
(8) the defendant has been advised that the right of
appeal is limited,
(f) Failure to advise the defendant of the time limits for
filing any motion to withdraw a plea of guilty, no contest or
guilty and mentally ill is not a ground for setting the plea
aside, but may be the ground for extending the time to make a
motion under Section 77-13-6.

Withdrawl of Plea, Utah Code of Criminal Procedure, Utah
Code Ann. § 77-13-6 (1953).
(1) A plea of not guilty may be withdrawn at any time prior
to conviction.
(2) (a) A plea of guilty or no contest may be withdrawn only
upon good cause shown and with leave of the court.
(b) A request to withdraw a plea of guilty or no contest
is made by motion and shall be made within 30 days after the
entry of the plea.
(3) This section does not restrict the rights of an
imprisonsed person under Rule 65B, Utah Rules of Civil Procedure.

STATEMENT OF THE CASE
I.

Nature of the Case
Terry appeals from the trial court's denial of his motion to

withdraw his guilty plea to a charge of possession of a
controlled substance.

The trial court rejected Terry's claim

that he was misinformed as to what he was pleading guilty to
(essentially that his plea was not voluntary).

The trial court

decided there was no basis upon which Terry could withdraw the
guilty plea.
-4-

II.

Course of the Proceedings and Disposition Below
John R. Terry was charged with Distribution of a Controlled

Substance, Possession of Paraphernalia, Use of a Controlled
Substance—cocaine, and Possession of a Controlled Substance
marijuana.

On July 17, 1995, the other three charges were

dropped according to the plea bargain agreement when John R.
Terry plead guilty to Use of a Controlled Substance—cocaine.
Terry's attorney Douglas White withdrew as Johnfs counsel on
September 15, 1995.
On September 18, 1995 Terry was sentenced for the possession
of a controlled substance.

Terryfs attorney Wayne Freestone made

a motion to withdraw John's plea of guilty at the beginning of
the sentencing proceeding.

Judge John A. Rokich ("the Judge")

denied the motion to withdraw the plea of guilty.

The Judge

sentenced Terry to zero to five years at the Utah State Prison
and stayed the execution of the prison sentence and put Terry on
probation for two years.
On October 5, 1995 Terry filed a Notice Of Appeal.

Terry

filed a motion for extension of time on October 31, 1995.

-5-

III. Statement of the Facts
On July 17, 1995 Terry plead guilty to unlawful use of a
controlled substance, in what he thought was in accordance with a
plea agreement arranged through his attorney Doug White and the
Deputy Tooele County Attorney Alan K. Jeppsen.

(Arraignment

Transcript, p. 7 lines 8-11.)
Terry learned during an Adult Probation and Parole
presentence interview that he had not plead guilty to a class A
misdemeanor, but that he plead guilty to a third degree felony
for unlawful use of a controlled substance (cocaine).

Terry

contacted his attorney, and asked Mr. White to file a motion to
withdraw his plea with the court. Mr. White never filed the
motion to withdraw the guilty plea.

(Sentencing Transcript, p. 9

lines 12-14.)
On September 15, 1995 Mr. White submitted a motion to
withdraw as counsel for Terry.
On September 18, 1995 Terry went to his sentencing hearing.
During the hearing, Terry's attorney tried to make a motion to
amend the plea of guilty, but the Judge denied the motion.
(Sentencing Transcript, p. 9 lines 8-10 and lines 20-1) .
Terry tried to point out the discrepancy in the disposition
and asked if he could change his plea of guilty to a plea of not
guilty.

The Judge again denied Terry a change of plea.
-6-

(Sentencing Transcript, p. 9 lines 12-21, p. 10 lines 1-17).
At the sentencing hearing the Judge didn't let Terry explain
why a timely motion to withdraw the guilty plea had not been
filed.

(Sentencing Transcript, p. 9 lines 14-16.)

The Judge

said that even if Terry had filed a motion for a withdrawl of the
guilty plea within the time limit required by law, he would not
have accepted the motion.

(Sentencing Transcript, pg. 9 lines

20-21).
The Judge sentenced Terry to zero to five years at the Utah
State Prison and stayed the execution of the prison sentence and
placed Terry on probation for two years.

The Judge sentenced

Terry to six months in the Tooele County Jail as a part of his
probation.

Terry was also instructed as terms of his probation

that he must:

undergo a substance abuse evaluation and

successfully complete any treatment recommended by Adult
Probation Parole, complete 250 hours of community service in lieu
of paying a fine, submit to random drug testing requests of the
Adult Probation and Parole Department, submit his person,
vehicle, residence and property to search at the request of Adult
Probation and Parole, refrain from using or possessing alcoholic
beverages or drugs, and that he commit no further crimes.
(Sentencing transcript, p. 16 lines 13-25.)
Terry filed a notice of appeal on October 5, 1995.
-7-

SUMMARY OF THE ARGUMENT
The trial court did not strictly comply with Rule 11 (e) and
should have allowed Terry to withdraw his guilty plea as a matter
of law.

The trial court failed to strictly comply with Rule 11

(e) because it did not inform Terry of some of his rights.
Terry was not informed by the trial court that by pleading
guilty he was waiving his right against self-incrimination and
the right to a presumption of innocence.

Furthermore, the trial

court failed to clarify all the uncertainties raised in the
course of the plea colloquy, another example of how the court
failed to strictly comply with Rule 11 (e) .
Because the trial court failed to strictly comply with Rule
11, the trial court no longer had the discretion to refuse John's
request to withdraw his guilty plea.

If a guilty plea is not

made in strict compliance with Rule 11, it is an abuse of
discretion to refuse to allow a defendant to withdraw that plea.
Non-compliance with Rule 11 is considered good cause to withdraw
a guilty plea.
Because the trial court did not strictly comply with Rule
11, and should have allowed Terry to withdraw his guilty plea,
this Court should grant a withdrawl of plea and remand the case
to the trial court for a trial•
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ARGUMENT
I.

BECAUSE THE TRIAL COURT DID NOT INFORM TERRY OF
SOME OF HIS CONSTITUTIONAL AND OTHER RIGHTS, THE TRIAL
COURT FAILED TO STRICTLY COMPLY WITH RULE 11 (e) .

Because the trial court failed to inform Terry of all the
rights enumerated under Rule 11 (e) of the Utah Rules of Criminal
Procedure, the trial court did not strictly comply with Rule 11
(e)•

In State v. Gibbons, 740 P.2d 1309 (Utah 1987) the Utah

Supreme Court announced that strict compliance was required under
Rule 11 (5) (now amended as rule 11 (e) ) of the Utah Rules of
Criminal Procedure when defendants enter guilty pleas.
1314.

Id. at

In Gibbons the trial judge informed Gibbons of his

constitutional rights that he waived, the possible sentences for
the crimes, and the possibility that the sentences could run
consecutively or concurrently.

However, the trial judge failed

to inform Gibbons of the elements of the crimes.

Id. at 1311.

Likewise, in the present case, the trial judge informed Terry of
only some of the required information under Rule 11 (e). Rule 11
is a device for protecting the constitutional requirement that a
guilty plea has to be truely voluntary.

-9-

A.

THE TRIAL COURT FAILED TO STRICTLY COMPLY WITH RULE 11
(e) WHEN IT FAILED TO NOTIFY TERRY THAT HE WAIVED HIS
CONSTITUTIONAL RIGHT AGAINST SELF-INCRIMINATION AND THE
PRESUMPTION OF INNOCENCE BY PLEADING GUILTY.

The trial court failed to notify Terry when he plead guilty
that he waived his constitutional right against selfincrimination and the right to presumption of innocence.

Because

of this omission, the trial court failed to strictly comply with
Rule 11 (e) .

Rule 11 (e) (3) says:

The court may refuse to accept a plea of guilty, no
contest or guilty and mentally ill, and may not accept
the plea until the court has found: ... (3) the
defendant knows of the right to the presumption of
innocence, the right against compulsory selfincrimination. ..and that by entering this plea these
rights are waived.
Under Rule 11 (e) (3) the court can not accept a plea of guilty
without first finding that the defendant knows of the right to
the presumption of innocence and the right against selfincrimination.

In the arraignment transcript the trial court

never mentions that the constitutional right against selfincriminaton and the right to presumption of innocence are
waived when a guilty plea is entered.

The trial court Judge told

TerryNow, you understand by entering a plea of guilty to a
third degree felony, you are going to be giving up
certain constitutional rights, such as a right to a
speedy trial, the right to be tried by jury, you have a
right to remain silent during those proceedings and it
will not be held against you. You have a right to call
a witness in your own behalf, you have a right to cross
-10-

examine and confront the witnesses called by the State. The
State must prove each and every element of Count 3 beyond a
reasonable doubt. If the State fails to prove any one of
the elements, the case will be dismissed against you.
However, if you are convicted you have the right to appeal;
do you want to give up those rights?
Arraignment Transcript, p. 4 line 25, p. 5 lines 1-12.

In this

long recitation of Rule 11 requirements, the Judge never
mentioned anything about the constitutional right against selfincrimination or the presumption of innocence being waived.
Although the State may try to argue that this information was
included in the plea affidavit, inclusion in the affidavit alone
is not sufficient to ensure that the defendants constitutional
rights are protected.

See Gibbons, 740 P. 2d at 1314.

The

Gibbons standard was acknowledged by the Utah Court of Appeals in
State v. Vasilacopulos 756 P.2d 92 at 94 (Utah App. 1988) where
they restated the rule that:
[t]rial courts may not rely on defense counsel or
executed affidavits to satisfy the specific
requirements of Rule 11 (e). Rather, with or without
an affidavit or defense counsel's advice, the trial
court must conduct an on-the-record review with
defendant of the Rule 11 (e) requirements.
Therefore, because the trial court failed to notify Terry that he
was waiving his constitutional right against self incrimination
and the presumption of innocence, the trial court failed to
strictly comply with Rule 11 (e).
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B. THE TRIAL COURT DID NOT CLARIFY ALL THE UNCERTAINTIES
RAISED IN THE COURSE OF THE PLEA COLLOQUY, AND THUS
FAILED TO STRICTLY COMPLY WITH RULE 11 (e) .
During the course of the plea colloquy, there were some
uncertainties raised that the court failed to clarify, which
means that the court did not strictly comply with rule 11 (e).
In State v. Smith, 812 P.2d 470, 477 (Utah App. 1991) the court
said:
It is critical, however, that strict Rule 11 compliance be
demonstrated on the record at the time the...plea is entered.
Therefore, if an affidavit is used to aid Rule 11 compliance, it
must be addressed during the plea hearing. The trial court must
conduct an inquiry to establish that the defendant understands
the affidavit and voluntarily signed it... Any omissions or
ambiguities in the affidavit must be clarified during the plea
hearing, as must any uncertainties raised in the course of the
plea colloquy. (Emphasis added)•
At a crucial point during the plea colloquy, the Judge failed to
clarify some uncertainties that were raised. On one occasion, it
is uncertain exactly what question John Terry was answering, if
he knew what he was answering, and if he gave the answers he
meant to give.

This particular occasion occurred after a lengthy

explanation by the Judge:
THE COURT: Now, you understand by entering a plea of
guilty to a third degree felony, you are going to be
giving up certain constitutional rights, such as a
right to a speedy trial, the right to be tried by jury,
you have a right to remain silent during those
proceedings and it will not be held against you. You
-12-

have a right to call a witness in your own behalf, you have a
right to cross examine and confront the witnesses called by the
State. The State must prove each and every element of Count 3
beyond a reasonable doubt. If the State fails to prove any one
of the elements, the case will be dismissed against you.
However, if you are convicted you have the right to appeal; do
you want to give up those rights?
MR. TERRY:

No, your Honor.

Yes, your Honor.

(Transcript of Arraignment, p. 4 line 25 and p. 5 lines 1-13).
From the discussion above, it appears that Terry answered "No,
your Honor" to the first question which was actually in the form
of a statement "Now you understand by entering a plea of
guilty..."

and "Yes, your Honor" to the second question of "do

you want to give up those rights".

It is unclear whether Terry

knew what he was answering or what the judge was asking him.

It

is questionable whether or not Terry understood what rights he
was giving up by entering a plea of guilty.
were never clarified by the Judge.

These uncertainties

The Judge failed to clarify

what question it was that John was answering.

Because the Judge

failed to clarify this very crucial information that is required
information under Rule 11 (e) (3), the Court did not properly
find that the defendant knew that he was giving up his
constitutional rights to a speedy trial, to be tried by a jury,
to confront and cross-examine witnesses of the prosecution and to
compel attendance of defense witnesses.
There were more uncertainties raised at another point during
-13-

the plea colloquy.
THE COURT:

Are you entering a plea of guilty becaue you are

in fact guilty?
MR. TERRY:

Of possessing some residue, yes.

THE COURT:

Yeah.

Now, what is your plea then to Count 3,

use of a controlled substance, a third degree felony.

Guilty or

not guilty?
MR. TERRY:

Guilty.

(Arraignment Transcript, p. 7 lines 5-10).

At this point during

the plea colloquy, there was some confusion on the part of Mr.
Terry as to what crime he plead guilty to.

Terry said he was

entering a plea of guilty because he was guilty of possessing
some residue and then answered the Judge's next question
regarding the plea Terry was entering to the charge of use of a
controlled substance as though it was pertaining to possession of
residue.

It is clear that Terry thought he was guilty of

possessing some residue, but it is not clear that: he knew what he
was actually pleading guilty to when he entered his plea. The
Judge should have taken the time to ensure that Terry knew the
elements of the specific crime he was pleading guilty to when it
became apparent that Terry thought he was just pleading guilty
because he was in possession of some residue.
Because the trial court did not strictly comply with Rule 11
-14-

(e) the trial court should never have accepted Terry's plea of
guilty.

The trial court should have allowed John to withdraw his

plea of guilty during the sentencing proceeding (due to their own
non-compliance with Rule 11 (e) ) .

II.

BECAUSE THERE WAS NOT STRICT COMPLIANCE WITH RULE 11,
THE TRIAL COURT'S REFUSAL TO ALLOW TERRY TO WITHDRAW
HIS PLEA OF GUILTY WAS AN ABUSE OF DISCRETION.

Because the trial court failed to strictly comply with Rule
11, the trial court abused it f s discretion when it refused to
allow Terry to withdraw his plea of guilty.

A trial court's

determination that a defendant has failed to show good cause for
withdrawl of a guilty plea will not be disturbed unless it
clearly appears that the trial court abused its discretion.
State v. Mildenhall, 747 P. 2d 422, 424 (Utah 1987).

It is an

abuse of discretion to refuse to allow a defendant to withdraw a
guilty plea that was not made in strict compliance with Rule 11.
State v. Gibbons, 740 P.2d 1309, 1312-12 (Utah 1987).

As

discussed earlier, the court did not strictly comply with Rule 11
when Terry entered a plea of guilty.
B of this appellate brief.)

(Refer to Section I. A and

A guilty plea may be withdrawn "only

upon good cause shown and with leave of the court."
Ann. § 77-13-6.

Utah Code

Terry and his attorney attempted to demonstrate

that Rule 11 had not been strictly complied with, and thus
-15-

attempted to demonstrate good cause so the court would allow
Terry to withdraw his plea.

The trial court judge refused to

listen to arguments from Terry or his attorney.

Terry even tried

to explain to the Judge that he was under the impression that he
was pleading guilty to a misdemeanor, but later found out that he
had actually plead guilty to a third degree felony.

Terry said,

" But he (my attorney) said this was going to be a misdemeanor,
that it was going to be dropped to a misdemeanor, where my first
offense and except for DUIs, and so I was listening to him.
That's what he told me, your Honor."
15 lines 19-23.)

(Sentencing Transcript, p.

Because the court failed to strictly comply

with Rule 11 when Terry was entering his plea of guilty, it was
no longer within the court f s discretion to later deny Terry the
right to withdraw his plea of guilty.
The trial court should have allowed Terry to withdraw his
plea of guilty, and was obligated to do so because the court did
not strictly comply with Rule 11.
CONCLUSION
The trial court failed to strictly comply with Rule 11 when
Terry entered his plea of guilty.

Terry was not properly

informed of the rights he waived when the trial court failed to
strictly comply with Rule 11 (e). Terry was not told that he
waived the constitutional right against self-incrimination and

-16-

the right to presumption of innocence when he plead guilty.
The trial court also failed to strictly comply with Rule 11
when it did not clarify all the uncertainties raised during the
plea colloquy.

At several points during the plea colloquy, it is

uncertain exactly what questions Terry was answering.

It is

unclear whether Terry knew what questions he was answering, and
if he gave the answers he meant to give.

It is also unclear

whether Terry really knew what constitutional rights he was
waiving, and if Terry knew what crime was at issue when he plead
guilty.

All of these uncertainties should have been clarified by

the trial court.

Because the trial court did not clarify these

uncertainties raised during the plea colloquy, the trial court
did not strictly comply with Rule 11 (e).
The trial courtfs failure to strictly comply with Rule 11
(e) means that their denial of Terry's request to withdraw his
guilty plea was an abuse of discretion.

Once the trial court

failed to strictly comply with Rule 11 (e), Terry's request to
withdraw his plea was no longer a discretionary but a mandatory
request.

The trial court should have allowed Terry to withdraw

his plea of guilty.
Because the trial court failed to strictly comply with Rule
11 (e) this Court should grant Terry's motion to withdraw his
plea, and remand the case to the trial court for a full trial.

-17-
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ADDENDUM A

IN THE THIRD CIRCUIT COURT OF TOOELE COUNTY
STATE OF UTAH

STATE OF UTAH,

-° ^ " ~ I I,.
,r 2 : 2 5
r.iZ. ' ,

:

Plaintiff,

:

vs.

:

JOHN R. TERRY,

:

Defendant.

Case No. 951300073

:

ARRAIGNMENT & SENTENCING
JULY 17, 1995
SEPTEMBER 18, 1995
Before the Honorable John A. Rokich

For the Plaintiff:

Mr. Alan K. Jeppesen
Tooele County Attorney
47 South Main Street
Tooele, UT 84074

For the Defendant:

Mr. Douglas S. White
Attorney at Law
185 North Main Street, #B-1
Tooele, UT 84074
and
Mr. Wayne A. Freestone
Attorney at Law
50 West Broadway
Salt Lake City, UT 84101
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COURT Of APPEALS

0001~ i

1

TOOELE, UTAH, JULY 17, 1995

2

PROCEEDINGS

3

THE COURT:

State of Utah versus John R. Terry,

4

Case No. 951300073.

5

present, is represented by Mr. White, the State is

6

represented by Mr. Jeppesen.

This is the time set for the

7

arraignment of the defendant.

Do you waive the reading of

8

the information?

9
10

MR. WHITE:

May the record indicate defendant is

We do, your Honor.

And we did have an

agreement with the prosecutor on this case.

11

THE COURT:

Was a plea entered?

12

MR. WHITE:

The negotiated plea is that the

13

defendant will enter a plea of guilty to Count 3 of the

14

information, use of a controlled substance, a third degree

15

felony, in which case the prosecutor is going to dismiss

16

Counts 1, 2 and 4.

17

THE COURT:

18 J

MR. JEPPESEN:

19

THE COURT:

20
21
22

Okay.

Is that agreeable, Mr. Jeppesen?

It is, your Honor.

Are we ready to proceed then?

Do you

want to swear the witness?
THE CLERK:

Yes.
JOHN R. TERRY

23

having first been duly and legally sworn

24

was examined and testified on his oath

25

as follows:

000120

3
THE COURT:

1
2

Okay, Mr. Terry.

and understand the English language?

3

THE WITNESS :

4

THE COURT:

5

Do you read, write

Yes, sir.

Are you under the influence of any

drugs or alcohol?

6

THE WITNESS

7

THE COURT:

No, your Honor.
Do you have any mental problems that

8

impair your judgment in deciding whether to plead guilty or

9

not guilty?

10

THE WITNESS :

11

THE COURT:

No, your Honor.

Do you understand you don't have to

12

plead guilty?

13

trial if you so desire; do you want to go to trial?

The Court will forward it to the time to go to

14

THE WITNESS:

15

THE COURT:

16

No, your Honor.

Now, you told your attorney all the

facts about the case, all the defenses you claim?

17

THE WITNESS:

18

THE COURT:

Yes, your Honor.

Did your attorney explain to you your

19

constitutional rights and the consequences of a guilty plea,

20

that you could spend some time in Utah State Prison?

21

THE WITNESS:

22

THE COURT:

Yes, your Honor.

Now, since I don't want you coming back

23

at

some future date claiming that Mr. White was ineffective

24

in handling this matter for you; do you have any reason to

25

believe that Mr. White is ineffective in handling this matter

AAAi i Q

1

for you?

2

THE WITNESS: No, your Honor.

3

THE COURT: Mr. White, do you have any reason to

4

believe this defendant will make a claim against you for

5

being ineffective?

6

MR. WHITE: No.

7

THE COURT: Mr. Jeppesen, do you have any reason to

8

believe this defendant can make a claim against Mr. White for

9

being ineffective?

10

MR. JEPPESEN:

No, your Honor.

11

THE COURT: Mr. White, do you have any reason to

12

believe that this defendant's plea will not be made knowingly

13

and voluntarily, fully^understanding the elements of the

14

crime?

15

MR. WHITE:

No, your Honor.

16

THE COURT: Now, Mr. Terry, have you gone over the

17

statement with your attorney?

18

lectern?

Statements there on the

19

MR. TERRY:

Yes. Yes, your Honor.

20

THE COURT: Do you have any questions about it?

21

MR. TERRY: No, your Honor.

22

THE COURT: Were the answers given in that

23

statement truthful and correct?

24

MR. TERRY:

25

THE COURT: Now, you understand by entering a plea

I

Yes, your Honor.

OOOllrtJ

1

of guilty to a third degree felony, you are going to be

2

giving up certain constitutional rights, such as a right to a

3

speedy trial, the right to be tried by jury, you have a right

4

to remain silent during those proceedings and it will not be

5

held against you.

6

own behalf, you have a right to cross examine and confront

7

the witnesses called by the State.

8

and every element of Count 3 beyond a reasonable doubt.

9

the State fails to prove any one of the elements, the case

You have a right to call a witness in your

The State must prove each
If

10

will be dismissed against you.

However, if you are

11

convicted, you have the right to appeal; do you want to give

12

up those rights?

13

MR. TERRY:

£To, your Honor.

Yes, your Honor.

14

THE COURT:

Now, the penalty for a third degree

15

felony is 0 to 5 years at the Utah State Prison, a $5,000

16

fine, plus an 85 percent surcharge.

17

Are you satisfied with your attorney's advice?

Now, again, I ask you:

18

MR. TERRY:

Yes, your Honor.

19

THE COURT:

I want to emphasize the fact that there

20

have been no promises made by this Court as to the sentence

21

that has been imposed upon you and before you enter your plea

22

of guilty, I want to make sure you understand that regardless

23

of what the State may recommend or what your attorney may

24

recommend, this Court does not have to follow those

25

recommendations.

If you are entering a plea of guilty based

1

upon their recommendations, don't do so.

2

unconditional, no strings attached.

The plea was

Do you understand that?

3

MR. TERRY:

Yes, your Honor.

4

THE COURT:

Okay.

Now, the elements of the crime

5

are found in Title 58 Chapter 37 Section 82 (i) .

The

6

defendant did knowingly and intentionally possess or use a

7

controlled substance, which was cocaine.

8

elements, counsel?

Are those the

9

MR. WHITE:

That is correct.

10

THE COURT:

And the facts are that on or about

11

January 21, 1994 in Tooele County, State of Utah, Mr. Terry,

12

you did knowingly and intentionally possess or use cocaine;

13

are those the facts?

14

MR. TERRY:

Um--

15

THE COURT:

We need a yes or no.

16

MR. TERRY:

Yes, your Honor.

17

THE COURT:

Now, you're hesitating about that.

18

MR. TERRY:

Well, they found a glass pipe in my

19

house, it wasn't mine but--

20
21

THE COURT:

Then why are you pleading guilty if it

is not yours?

22

MR. TERRY:

Because everything is stacked up

23

against me, because it was in my house.

24

house--

25

MR. WHITE:

Anything in my

There were other items,

oooiib

1

MR. TERRY: Yeah.

2

MR. WHITE:

Paraphernalia.

3

MR. TERRY:

Paraphernalia, yeah, that had residue

4

on it.

5

That's all it was. The paraphernalia was residued.
THE COURT: Are you entering a plea of guilty

6

because you are in fact guilty?

7

MR. TERRY:

Of possessing some residue, yes.

8

THE COURT:

Yeah. Now, what is your plea then to

9
10

Count 3, use of a controlled substance, a third degree
felony.

Guilty or not guilty?

11

MR. TERRY:

Guilty.

12

THE COURT:

Will you sign the statement in open

14

MR. TERRY:

Yes, your Honor.

15

THE COURT:

Let the record indicate the defendant

13

court?

16

has signed the statement in an open Court.

The Court finds

17

that the defendant fully understands the elements of the

18

crime, knowingly and voluntarily entered his plea of guilty.

19

You may withdraw your guilty plea within thirty days from the

20

date hereof.

21

unless you show good cause.

22

than two nor more than 30 days.

23

sentencing so the Court can obtain a presentencing report?

However, it will not be automatically granted
I must sentence you not less
Do you waive the time for

24

MR. WHITE:

We waive the time, your Honor.

25

THE COURT:

Okay.

We'll set sentencing for

Q00115

1 jsometime in September, I guess September-2

THE CLERK:

The 18th at 1:00.

3

THE COURT:

18th of September.

4

THE CLERK:

18th of September.

5

THE COURT: All right.

6

MR. WHITE:

Two months?

THE COURT:

That's--

MR. WHITE:

Thank you.

MR. TERRY:

Thank you, your Honor.

Today is the 17th day of-

Okay, Mr. White.

Next one
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1

TOOELE, UTAH, SEPTEMBER 18, 1995

2

PROCEEDINGS

3

THE COURT:

State of Utah versus John R. Terry,

4

Case No. 951300073.

5

present, represented by Mr. Freestone.

6

for sentencing.

7

cannot be imposed at this time?

8

May the record indicate defense is

Is there any legal reason why sentencing

MR. FREESTONE:

9

that, I

10

This is the time set

Your Honor, Mr. Terry has asked

make a motion to withdraw his plea at this time,

even though it's well past the 3 0 days time period.

I
11

THE COURT:

That motion's denied, Mr. Terry.

12

MR. TERRY:

I tried to get in contact with my other

THE COURT:

I don't care if you had another lawyer.

13

lawyer--

14
15

Your plea-- the motion is withdrawn.

16

plea--

17
18

MR. TERRY:

Yes, your Honor.

THE COURT:

Right.

20

MR. TERRY:

-- and I did.

22

And you said that I

had 3 0 days to be able to change it--

19

21

I went through this

You have withdrawn.
I contacted my lawyer to

withdraw it within them 30 days.
THE COURT:

Well, that's not the reason.

I am not

23

inclined to withdraw for the simple reason you have no basis

24

with which to withdraw.

25

going to withdraw the plea?

What's the basis upon which you are
00011.3

10
1
2

MR. TERRY:

chance of fighting this because I am not really guilty of it.

3
4

Well, because I think I stand a better

THE COURT:

Well, you know, I went through that

Rule 11 and then--

5

MR. TERRY:

Yes, your Honor, I understand.

6

THE COURT:

Well, in addition to that, I have my

7

own format.

And what were you doing?

8

stood up here before me?

Lying to me when you

9

MR. TERRY:

No, the lawyers were lying to me, sir.

10

THE COURT:

No.

Now look--

I asked you, one of

11

the questions I asked you, are the answers given-- You were

12

under oath, remember?

13

MR. TERRY:

Yes, your Honor.

14

THE COURT:

So, I asked you under oath, are the

15

answers given in the statement truthful and correct?

16

was your answer?

What

Yes.

17

MR. TERRY:

I said, sir, that it wasn f t mine.

18

THE COURT:

No, you didn't and you were under oath,

19

and I asked you all those questions, I explained everything.

20

I can tell you right now, your plea, you can go if it was

21

filed timely, I am not going to allow it to be withdrawn.

22

I am ready to sentence and you can move to set aside the

23

sentence and the plea but you have no basis on which to do

24

so.

25

So

Do you have anything to say on behalf of this defendant?
MR. FREESTONE:

Your Honor, just a couple

of

0OOli*j)

11
1

things on the presentence investigation report.

On page 4,

2

on the adult record, Mr. Terry informed me that he had only

3 J served two days on the first issue there with the Carbon-THE COURT:
5 I

That's back in 1980.

MR. FREESTONE:

Correct.

That he only served two

6 I days and had a $200 fine there.
THE COURT:
8 I difference.
9
10

Yeah, well that doesn't make much

The problem he has got here, he has a drug

problem, and as I recall reading through this matter, he has
been dealing drugs.

11

MR. TERRY:

No, your Honor, I have not.

12

THE COURT:

Well--

13

MR. TERRY:

That's the reason why I wanted to fight

14

it in the first place, but my lawyer talked me out of it.

15

THE COURT:

The note here says--

16

sentence.

17

say, Mr. Jeppesen, in this case?

18

I have reviewed this.

MR. JEPPESEN:

No, I am ready to

And do you have anything to

Thank you, your Honor. I think its

19

noteworthy that defendant has a minimal work history, he

20

works--

21

THE COURT:

Right.

That's the thing I--

You know,

22

one of the best indicators of what you have been doing, is

23

where have you been working?

24
25

MR. TERRY: I have worked at brine shrimp plus
construction--

0 0 0 1 1 1.

1

THE COURT:

How much?

You work only part time?

2

MR. TERRY:

Huh, your Honor?

3

THE COURT:

You only work part time, as I recall

4

reading this presentencing report.

5

time.

6
7

MR. TERRY:
brine shrimp.

8

You didn't work full

My construction jobs and then at the

Yes, your Honor, I have two.

THE COURT:

How many months of the year did you

10

MR. TERRY:

At the brine shrimp, your Honor?

11

THE COURT:

Yeah.

12

MR. TERRY:

I worked three months last time and I

9

13

work?

have been there three months now.

14
15
16
17

THE COURT:

Okay.

What do you do the other nine

MR. TERRY:

I was on emergency work program with

months?

the State.

18

THE COURT:

And how much work did you do there?

19

MR. TERRY:

Eight hours a day, five days a week.

20

THE COURT:

For how long?

21

MR. TERRY:

At Grantsville City.

In between

22

working at the brine shrimp, the whole time, I have been

23

working for Grantsville City the whole time besides that.

24
25

THE COURT:

Yeah.

Okay.

did you put in at Grantsville City?
. *--j ^ — ^ ^ - s ^ a i

And how many hours a week
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1

MR. TERRY:

Forty.

2

THE COURT:

And how many weeks?

3

MR. TERRY:

Over, over just this last year?

4

THE COURT:

Yeah.

5

MR. TERRY:

I would say six months, anyway.

6

ever many

How

weeks that works out to be.

7

THE COURT:

8

months last year, at the most?

9

MR. TERRY:

About ten.

10

THE COURT:

And what did you make working for

11
12
13

Grantsville City?

So the most you worked is about nine

How much did you make?

MR. TERRY:

Not very much at all, your Honor but I

have no driver's license or no vehicle to get anywhere.

14

THE COURT:

How much did you make?

15

MR. TERRY:

Just $300 a month.

16

THE COURT:

And so--

17

MR. TERRY:

And then food stamps.

18

THE COURT:

Well, yeah.

19
20
21

That's what I figured.

I am going to sentence-MR. JEPPESEN:

Defendant has a very serious alcohol

and drug problem.

22

THE COURT:

Drug problem.

23

MR. TERRY:

Your Honor, I haven't had a drink or

24
25

So

any drugs in five months.
THE COURT:

Okay.

00010;

1

MR. JEPPESEN:

He is unwilling to address them.

He

2 I says he doesn't need treatment.
MR. TERRY:

I have been without for five months.

MR. JEPPESEN:

He takes a victim's stance in this

5 I matter, and blames the police because they had a control
6

pipe, from his house, and because of that it's their fault,

7

not his.

8

19 prior convictions.

9

jail and it recommends jail in this case, because of his

According to the defendant's prior record, he has
The Matrix

recommends nine months in

10

prior convictions.

11

jail.

12

serious offense, because has been a known dealer in the

13

Grantsville area for a long time and we recommend that the

14

recommendation be followed.

15

The recommendation is for six months in

This is a third degree felony, we think that it's a

THE COURT:

Mr. Terry, do you know what I wrote

16

down here when I went through this report?

To send you out

17

to prison.

18

because you are a dealer.

19

are not a big time dealer, that's for sure, but you have been

20

dealing in drugs.

21

doing what you want to do is by selling some drugs.

That's what I would do, is send you out to prison
You might be a petty dealer, you

That's how you have been

living and

22

MR. TERRY:

No, your Honor, I have not.

23

THE COURT:

You know, what really bothers me Ois

24

the fact that you stood up here before me under oath,

25

answered all of the questions, and then you come back here

I

00010$
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1

today and say that what you told me under oath is not true.

2

That bothers me too.

3

MR. TERRY:

Your Honor, I didn't mean to misspeak.

4

THE COURT:

Well, I asked you point-- I just asked

5

you.

6

correct?"

7

you about do you understand all the elements of the crime and

8

told you all about your rights and yet you didn't, any one

9

time during that whole proceeding, say, "Well, no, I don't

10

"Are the answers given in this statement truthful and
What did you say?

want to enter a plea."

11

You said, "Yes."

And I asked

Did you?

MR. TERRY:

Your Honor, I was listening to my

13

THE COURT:

Oh, now, look.

14

MR. TERRY:

Yes, you did, your Honor.

15

THE COURT:

I asked you about your lawyer, I said,

12

lawyer.
And didn't I ask you--

16

"Do you have any reason to believe that your attorney is

17

ineffective or not acting in your best interest?" and you

18

said, "No".

19

MR. TERRY:

But he said this was going to be a

20

misdemeanor, that it was going to be dropped to a

21

misdemeanor, where my first offense and except for DUIs, and

22

so I was listening to him.

23

Honor.

24
25

THE COURT:

That's what he had told me, your

And I asked you if you were satisfied

with your lawyer and you said, "Yes."

I asked you that

00010

1

twice.

2

MR. TERRY:

Yes, your Honor, you did.

3

THE COURT:

And your answer was yes both times.

4

Well, I am

ready to sentence him.

5

today.

6

off to prison because--

You are really lucky

You are not going out to the prison, right from here

7

MR. TERRY:

Well, thank you, your Honor.

8

THE COURT:

Because there is no question in my mind

9

that you are not a big time dealer, but you were dealing in

10

drugs.

No question about that.

And I read through the

11

presentence report and you ought to read my--

12

notes right here that I made at home.

13

lucky you are not going to prison right today.

14

judgment of this Court, Mr. Terry, you be sentenced to the

15

Tooele County Jail for a term of six months.

16

undergo a substance abuse evaluation and successfully

17

complete any treatment recommended by Adult Probation Parole.

18

In lieu of paying a fine, you will do 250 hours of community

19

service.

20

requests of the Adult Probation and Parole Department.

21

you submit your person, vehicle, residence and property to

22

search at the request of Adult Probation and Parole.

23

refrain from the use or possession of alcoholic beverages and

24

drugs while on probation.

25

you are going to go right from here to the jail today.

That you submit to random

Here are my

Prison.

So you are
So, the

That you

drug testing through
That

You

You commit no further crimes and
You

000106
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1

will report forthwith.

2
3

MR. TERRY:

What about my job, your Honor?

Do I

get any work release?

4

THE COURT:

Just a moment.

I have got--

I am

5

sentencing you to zero to five years at the Utah State Prison

6

and I am staying the execution of the prison sentence to

7

place you on probation for two years, and the terms and

8

condition of probation as I outlined.

9

in County Jail.

You serve six months

You have to go to substance abuse evaluation

10

and successfully complete any treatment recommended by Adult

11

Probation Parole.

12

submit to random drug testing and alcohol testing at the

13

request of Adult. Probation and Parole.

14

person, vehicle, residence and property to be searched at the

15

request of Adult Probation Parole.

16

of possession of alcoholic beverages, or drugs while on

17

probation.

18

forthwith to the Tooele County Jail.

19
20
21

You do 250 hours of community service,

You refrain from the use

You commit no further crimes.

MR. TERRY:
thing?

You submit your

Okay, your Honor.

You report

May I ask one other

I do have a job. What about work release?
THE COURT:

No. No, you are lucky you are not

22

going to prison because, I say, do you want to read my notes?

23

Herefs what I said--

24

MR. TERRY:

25

was just wondering.

Yes, I understand that, your Honor, I
0001Oo

1

THE COURT:

Well, you are not getting work release.

2

MR. TERRY:

So I lose my job, too?

3

THE COURT:

Well, you know, I don't know how many

4

people's lives you have destroyed by what you have been doing

5

and dealing in drugs, so you just plan on spending six months

6

over in the Tooele County Jail.

7

want to caution you about,

8

before the Court and you tell me one thing and then come back

9

a week later, or a month later, and tell me it f s not true,

10

it's a good thing I didn't file another charge against you

11

for perjuring yourself in Court.

And then one other thing I

be truthful.

When you stand up

12

MR. TERRY:

Yes, your Honor.

13

THE COURT:

So, therefore, you just could have

14

wound up--

I could ask Mr. Jeppesen to file a perjury charge

15

against you.

So you want that to happen?

16

MR. TERRY:

No, your Honor.

17

THE COURT:

Okay.

Well, then, the next time you

18

appear here, and that goes to all of you defendants, I am not

19

going to be very lenient on you.

20

before me, be sure you are telling the truth.

21

going to ask Mr. Jeppesen to file a perjury charge because I

22

am not up here to just hear myself speak.

23
24
25

When you stand up here

MR. TERRY:

I understand that.

THE COURT:

Pardon?

If not, I am

Am I excused, your

Honor?
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MR. TERRY:

Am I excused?

THE COURT:

I didn't hear you.

3 1

MR. TERRY:

Am I excused, your Honor?

4

THE COURT:

Yes, you may be excused and get down to

5

jail.

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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C E R T I F I C A T E
STATE OF UTAH
COUNTY OF TOOELE

THIS IS TO CERTIFY that the Arraignment and Sentencing
held on the case STATE OF UTAH, vs. JOHN R. TERRY, was
electronically record by the Third Circuit Court, Tooele
County, State of Utah.
That the said witnesses were, before examination, duly
sworn to testify the truth, the whole truth, and nothing but
the truth in said cause.
That the said testmionny of said witnesses was
electronically recorded, and thereafter caused by me to be
transcribed into type writing, and that a true, and correct
transcription of said testimony so taken and transcribed is
set forth in the foregoing pages numbered from 1 to 20,
inclusive and said witnesses testified and said as in the
foregoing annexed testimony.
WITNESS MY HAND and official seal at Salt Lake City,
Utah, this 17th day of November, 1995.

-^Lanette Shi^durling, RPR

My Commission Expires:

1 %) ^

1
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